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August 26, 1997

The Hon. John Warren McGarry ;
Chairman ,
Federal Election Commission

999 E Street, N.W. -
Washington, DC 20463 .

Re: Mattsr Under Review 4378
Dear Chairman McGarry:

This letter responds on behalf of the National
Republican Senatorial Committee ("NRSC®) to your letter dated
June 27, 1997, and the attached Factual and Legal Analysis
{("Analysis"}. The Commission granted the NRSC an extension of
time until today, August 26, 1997, in which to respond.

'X. INTRODUCTION

This matter arises from a complaint filed on behalf
of Senator Max Baucus and the Friends of Max Baucus '96' {"the
Baucus complaint”). The Baucus complaint alleged that the
NRSC made disbursements for radio and television
advertisements in coordination with then Montana Lieutenant
Governor Dennis Rehberg’s campaign for the U.S. Senate seat
held by Senator Max Baucus. As a result of these
disbursements, the Baucus complaint alleged, the NRSC exceeded
the limit on coordinated expenditures imposed by 2 U.S.C.

§ 441a(d). The Baucus complaint also alleged that the NRSC
impermissibly used non-federal funds to finance the radio and
television advertisements at issue. In addition, the Baucus
complaint alleged that the NRSC failed to report the
disbursements as cocordinated expenditures.

The NRSC responded to this complaint on July 10,
1996. This response included a factual account of each of the
agvertisements at issue, an account that was confirmed through
supporting affidavits of Rehberg’'s campaign manager as well as
the media buyer who placed the NRSC advertisements.
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Cn June 17, 1997, the Commission found freason to
believe" that the NRSC advertisements violated provisions of
the Federal Election Campaign Act of 1971, as amended ("the
Act*), specifically 2 U.S.C. §§ 434 (b}, 441a(f), and 441b.
This finding was based, in part, on a Factual and Legal
Analysis which found, among other things, that "the NRSC's

- response leaves a number of questions unanswered." Analysis
at 22.

With this response, the NRSC today provides
additional factual information and legal argument that should
: put to rest the guestions that the Analysis deemed
- *unanswered.” While this information and argument is entirely
y consistent with the information provided by the NRSC in its
initial response to the Baucus complaint, it is here provided
at a level of detail that the pace of events during the June
and July 1996 campaign season simply did not permit. Based on
this additional factual information, we respectfully submit
that the Commission should find no probable cause and close
this file.
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II. 7THE REHBERG COMMITTREE ADVERTISEMENTS

Before addressing the NRSC advertisements, it is
necessary to dispose of a lingering factual issue: the
allegation that the NRSC financed a Rehberg radio
advertisement that was sometimes breadcast during the primary
campaign with the disclaimer, "Paid for by the National
Republican Senatorial Committee.*” See Analysis at 7 (quoting
the text of the ad).

Notwithstanding the disclaimer, the NRSC simply did
not pay for this advertisement. NRSC Response at 5. Nor did
the NRSC authorize the use of its name in connection with this
advertisement, as is demonstrated by the attached Affidavit of
Fred Davis, § 8 (attached as Exhibit A). Rather, the NRSC
adhered to its long-standing policy of not becoming involved
in contested Republican primaries. Id.

As the NRSC has explained, and as the attached
Supplemental Affidavit of Mike Pieper, 4 3 ("Pieper Supp.
Aff.") {attached as Exhibit B) demonstrates, the Rehberg
Committee prepared and paid for this advertisement entirely on
its own initiative with no cooperation, coordination,
consultation, or other contacts of any kind with the NRSC.

The company that produced the advertisement prepared two
versions -- one with the Rehberg Committee’'s disclaimer and
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one with the NRSC’s disclaimer. JIgd. at 5-6; see _also Pavis
Aff., §1 5 and 7. As discussed below, some radio stations
incorrectly used the vergion of the advertisement with the
NRSC’s disclaimer. NRSC Response at 6. Immediately after
becoming aware of the fact that some stations were
broadcasting a version of the advertisement with the NRSC's
disclaimer, the Rehberg Committee campaign manager iwmmediately
acted to notify the stations that these versions should be
taken off the air. Pieper Supp. Aff., 9§ 4.

Although the NRSC submitted much of this information
in what the Analysis describes as a "detailed denial,"
Analysis at 23, the Analysis states that "guestions remain,
particularly with regard to how the production company was
sufficiently informed to prepare two versicons of the
advertisement." Id. at 24. The Analysis also raises a
question about the identity of the company that produced the
advertisement. Id. at 23.

As set forth in the attached affidavit of Fred
Davis, the Rehberg Committee advertisements, including the
advertisement at issue, were produced by a production company
named Strategic Perception, Inc. Davis Aff., ¥ 6. This
company is located in Hollywood, California and routinely
produces political advertisements for candidates across the
United States. I1d., 9% 1-2. Fred Davis was the employee of
Strategic Perception responsibkble for the production of the
Rehberyg advertisements. Id., 9% 21-2.

As Mr. Davis attests, the preparation of duplicate
advertigements that differ only in the disclaimer attached at
the end is a common practice in the political advertising
industry. JId., § 7. Producers produce the disclaimer with
almost the same care and attention that they produce the main
text of the advertisements. JId., 9 3. They carefully control
the voice, tone, and pace of the disclaimer to insure that it
is (1) intelligible; and (2} consistent with the producticn of
the main text of the advertisement. Id.

In Mr. Davis‘s experience, it is common for the
committee paying for an advertisement to change with little or
no notice. Id., ¥ 4. If the committee paying for an
advertisement changes suddenly and an alternative disclaimer
has not already been produced, the advertisement must be
delayed until a new disclaimer can be produced. 1d. Also,
producing disclaimers separately is more expensive than
producing them tcgether at the same time that the text of the
advertisement is produced. XId., § 4. As a veteran of
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political advertising, Mr. Davis knew that if Mr. Rehberg won
the Republican primary, as was widely anticipated, any change
in the financing of the advertisement would likely be from the
Rehberg Committee to the NRSC. Id., Y9 5 and 7. As Mr. Davis
attests, he therefore produced two versions of the disclaimer
at the same time that he produced the main text of the
advertisement. Id., § 7. He did so without any direction,
input, or other communication with, to, or f£rom the NRSC.

id., §9s8.¥

irn sum, the NRSC did not pay for the Rehberg
campaign’s radio advertisements. The sole suggestion to the
contrary -- the fact that one of the advertisements bore an
NRSC disclaimer -- was the result of radio stations mistakenly
broadcasting the wrong versicn of the advertisement.

IXII. THE BRSC’S ADVERTISEMENTS WERE NOT COORDINATED
EEPENDITURES

Assuming that the Act’s limitations on coordinated
expenditures are constitutional, which the NRSC disputes,?
the Analysis concludes that whether political party
expenditures are limited by 2 U.S.C. § 441i{(a)(d) "involves a
two-pronged test."” Analysis at 20. One prong of this test is
whether the language of the advertisements renders them
rexpenditures” subject to limitation under FECA; the other

L The NRSC notes that the disclaimer would be incorrect if

the NRSC had, in fact, paid for the advertisements. This is
just further evidence that the NRSC had nothing to do with the
disclaimer.

& The Supreme Court’s recent decision, Colorado Republican
Federal Campaign Committee v. FEC, ___ U.S. ___, 116 S.Ct.
2309, 2321 (1996), remanded the case to the Tenth Circuit to
determine whether the Act’s limits on coordinated party
expenditures is constitutional. Although the plurality of
Justices were unwilling to reach this question, four Justices
were willing to reach this question and hold the limitations
unconstitutional. 116 S$.Ct. at 2323 (Kennedy, J., concurring
in the judgment and dissenting in part); 116 §.Ct. at 2330
{Thomas, J., concurring in the judgment and dissenting in
part}. The NRSC hereby challenges the constitutionality of
the Act's limitations on coordinated party expenditures and
reserves the right te reassert this challenge in subseguent
proceedings.
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prong is whether the advertisements were coordinated. As the
Analysis observes, "[i]lf the answer to either question is
‘no,’ a prong is missing and the expenditures made for the
communication would not be limited by Section 44la(d}."
Analysis at 21. That is, so long as a communication is not an
*expenditure, " the NRSC may pay for it even if it is
coordinated with a candidate. Conversely, so long as a
communication is not coordinated with a candidate, the NRSC
may pay for it even if it is an "expenditure."

The NRSC advertisements at issue here do not satisfy
either prong of this test.

A. The NRSC Advertisements Do Not Contain An
"gElectioneering Messages,* Much lLess Express
Advocacy.

The first, and threshold, guestion is whether the
disbursements rise to the level of "expenditures" that may be
limited under the Act. As the Analysig rightly cbserves,
unless the communicaticns are "expenditures," they may not be
limited by 2 U.S5.C. § 441a(d).

The Analysis asserts that a communication is an
"expenditure® under 2 U.S.C. § 441a(d) if it contains an
"electioneering message®; that is, a communication that is
intended either to diminish or garner support for a clearly
identified candidate. Analysis at 24. The NRSC strongly
disputes this assertion. There is simply no basis for this
assertion in the Act, judicial opinions interpreting the Act,
or the Commission’s own precedent.

The pertinent statute, 2 U.S5.C. § 44la(d), limits
political party "expenditures in connection with the general
election campaign of candidates for Federal office.®
(Emphasis added.) Thus, Section 441 (a) (d) adopts the same "in
connection with" formulation of the definition of expenditures
adopted in Section 44ib. Time and again, courts have held
that Section 441b limitations on political committee
"expenditures® can survive constituticnal scrutiny only if the
phrase "in connection with" limits "expenditures" to
disbursements financing communications that expressly advocate
the election or defeat of a clearly identified candidate.

E.g. FEC v. Massachusetts Citizeng For Life, Inc., 47% U.S.
238, 249 (1586). To constitute express advocacy, the

expenditures must "use language such as ‘vote for,’ ‘elect,’
‘support,’ etc." E.g., id. at 249. Courts have repeatedly
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rejected attempts to impose broader limitations on
expenditures as "totally meritless.® FEC v. Central Long
Island Tax Reform Immediately Committee, 616 ¥.2d 45, 53 (2d
Cir. 1980) (en banc); see also FEC v. Christian Acticn

Network, Inc., 110 F.3d 1049, 1052 (4th Cir. 19%7). Indeed,
ne judicial opinion that has adopted any broader definition of
"expenditure® by a committee has ever survived appeal. See
FEC v. Colorado Republican Federal Campaign Commiftee, 59 ¥.34
1015 (10th Cir. 1995), vacgated by, 116 S.Ct. 2309 (1996). The
Analysis offers no reason -- let alone a constitutionally
cognizable one -- for defining the term "expenditure" as used
in Section 44la(d) any differently than the term is defined in
Section 441b.

The Analysis’ heavy reliance on the Tenth Circuit’s
opinion, FEC v. Colorado Republican Federal Campaign
Committee, 59 F.3d4 1015 (10th Cir. 1995), as authority for a
broader definition of "electioneering message" is egregiously
misplaced. The Supreme Court of the United States expressly
vacated the Tenth Circuit's judgment in Colorade Republican

Federal Campaign Committee v. FEC, U.S. , 116 S.Ct.
2309, 2321 (1996). It is black letter law that a Supreme

Court "decision vacating the judgment of the Court of Appeals
deprives that court’s opinion of precedential effect."
Q‘’Connor v. Donaldson, 422 U.S. 563, 578 n.2 (1975); see also,
e.9., County of Los Angeles v. Davis, 440 U.S. 625, 634 n.6
(1979}); Fleet Aercospace Corp. v. Holderman, 848 F.24 720, 721
n.l (Sth Cir. 1988). While "[a] decision may be reversed on
other grounds, . . . a_decision that has been vacated has no
precedential authority whatsocever." Durning v. Citibank,
N.A., 950 F.2d 1419, 1424 (9th Cir. 1991) {(emphasis added}.
The Commission simply cannot proceed in good faith by relying
on the Tenth Circuit’s vacated decision.

Nor can a broader definition of electioneering be
justified by Commission precedent. To the contrary, that
precedent requires that an "electioneering message" contain
express words of advocacy. 1In Advisory Opinion 1984-15, for
example, both proposed advertisements concluded with express
words of advocacy -- "Act today to preserve tomorrow. Vote
Republican" and "Vote Republican." Advisory Opinion 1984-15,
1 Fed. Election Camp. Fin. Guide (CCH), § 5766, at 11,067-3.
Similarly, some of the advertisements discussed in Advisory
Opinion 1985-14 included the admonition, "Vote Democratic."
Advisory Opinion 1985-14, 1 Fed. Election Camp. Fin. Guide
{CCH), ¥ 5819, 11,182. At any rate, Advisory Opinion 1985-14
held that the proposed advertisements were not subject to the
limitations of Section 441la. Id. at 11,186. The opinion
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contains no finding that the advertisements at issue satisfied
the "electioneering message" test.

For several reasons, the communications at issue
here were not expenditures under either the express advocacy
test required by Supreme Court precedent or the
unconstitutional "electioneering message" test that the
Analysis adopts. The advertisements plainly cannot satisfy
the express advecacy standard. They did not urge viewers to
"vote against," "defeat," or "oppose®" Baucus. Similarly, they
did not urge voters to "vote for," "elect," or "support"
Rehberg. There are simply no words urging viewers to take any
action with respect to any election whatsoever.

In addition, the advertisements did not contain an
"electioneering message.” Unlike the proposed advertisements
discussed in Advisory Opinions 1984-15 and 1985-14, none of
the advertisements urged viewers to "Vote Republican" or, for
that matter, to vote for or against anyone else. The
advertisements contaiinsd no reference at all to any of Baucus’
potential challengers and did not refer in any way to the
general election -- then some five to six months away.

The Analysis concedes that at least part of the
advertisements "look like issue advocacy." Id. at 25. 1In
fact, the advertisements were exactly what they "look like" --
legislative advocacy. They accurately described Baucus’
positions on several specific legislative issues that were
then before the Senate, criticized Baucus’ positions on those
issues, and urged voters to call Baucus and urge him to change
his position.? The Analysis does not dispute that the
advertisements accurately stated Baucus’ position on the
legislative issues in question. 2Analysis at 24. The Analysis
likewise does not dispute the NRSC's "evidence that the timing
of the advertisements coincided with Senate floor debates in
April and May, 1996, on those issues." Id. The Analysis
concedes that the advertisements "ended with calls for action
involving particular legislative issues," id.. not electoral
issues. Although the Analysis does not dispute the NRSC’s

¥/ The NRSC’s initial responsa contained detailed
information including the text of the advertisements; the
timing of the advertisements in relaticn to the Senate
calendar; the accuracy of the advertisements; and the
financing of the advertisements. Because we understand that
the Analysis does not dispute this evidence, we will not
repeat it hexe, although it is incorporated by reference.
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evidence that its legislative advocacy advertisements
concerned specific legislative issues actually pending or soon
to be pending before the Senate, the Analysis also fails to
recognize its significance. The fact that each advertisement
discussed bona fide issues currently before or soon to be
before the U.S. Senate placed the advertisements even more
squarely within the core First Amendment activity that

Section 441a cannot limit.

The primary basis for the Analysis’ conclusion that
the advertisements were "expenditures" subject to the limits
of Section 441a(d), is that the advertisements:

"were critical of [Baucus] as an incumbent U.S.
Senator; they cited his office, referred to him
as ‘liberal Max Baucusg;’' and included negative
statements about events which occurred during
his tenure such as salary and tax increases."
Analysis at 24.

Such characteristics, however, cannot convert an
otherwise clear piece of legislative advocacy into an
expenditure subject to the Act. Most importantly, political
speech, including legislative advocacy is "core speech'
protected by the First Amendment. The United States Supreme
Court has been unwavering in its reguirement that any
definition of expenditures be clear, precise, and limited lest
it deter the exercise of unregulated speech. As several
courts have made clear, the oft-rejected "electioneering
message" test fails this standard. Massachusetts Citizens for
Life, Inc., 479 U.8. at 249. It is exactly because the First
Amendment requires clear, bright lines that the elastic
"electioneering message" test repeatedly fails.

Second, the characteristics of the advertisements
cited in the Analysis are each necessary components of
effective legislative advocacy. A viewer would have little
reason tce call Max Baucus unless the advertisements "cited his
cffice.™ A viewer would alsc have little basis on which to
predict Baucus’ vote on upcoming issues unless the
advertisements identified his ideology and cited Baucus’
position on previous, similar issues. And casting such things
as Baucus’ votes on salary and tax increases in a critical
light is an impcrtant means of persuading viewers that these
are issues that the viewers should care encugh about to write
down a phone number and call their Senator.
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The only other basis of the Analysis’ conclusion
that the NRSC advertisements were "electioneering" appears to
be an erroneous "controversial advertising campaign report'
that was prepared and placed in a public file by one of the
television stations that broadcast one of the advertisements.
This report, however, was not prepared by the NRSC or its
media buyer. Supplemental Affidavit of Dwight Sterling, § 3
(vsterling Supp. Aff.") (attached as Exhibit C). Rather, the
report was prepared by the President and General Manager of
KRTV with no guidance or direction from the NRSC or its media
buyer. Id. Upon learning of the General Manager’s error, the
NRSC’'s media buyer alerted the Manager to his possible
mistake. Id. The Manager acknowledged his mistake by
cancelliing his previous report and preparing a revised report
that accurately described the purpose of the advertisement --
"The passage of the G.0.P. Balanced Budget Proposal. Asks
viewers to call Senator Baucus and support the measure." Id.
The Manager's erroneocus report is absolutely no indication of
the NRSC’s intent or purpose in preparing, producing, and
broadcasting the advertisement.

In sum, the NRSC's advertisements cannot be deemed
"electioneering," much less "express advocacy." The
advertisements therefore do not satisfy the "expenditure®
prong of the Commission’s two-pronged test.

B. The NRSC Advertisements Were Not Coordinated with
the Rehberg Committee.

The second gquestion is whether the HREC
advertisements were made in coordination with the Rehberg
Committee.

The Commission’s regulations nowhere define
"coordination.” The Analysis purports to find a definition
for coordination within 11 C.F.R. 109.1(b) (4} . That
requlation, however, concerns the level of cooperation, prior
consent, or consultation that is sufficient to place an
expenditure ocutside the scope of an "independent expenditure.”
11 C.F.R. 10%.1(b) (4), which was promulgated under the
authority of 2 U.8.C. § 431(17), does not define the level of
coordination required to render an expenditure subject to the
limits of 2 U.8.C. § 4431a. 211 C.F.R. 109.1 does not even use
the words "coordinated" or "cocordination." Nor is there any
reason to suppose that the level of cooperation, consent, or
consultation that is sufficient to render an expenditure "not-
independent" will be sufficient to render it "coordinated."
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The Commission may not simply graft a regulation promulgated
in the independent expenditure context intc an enforcement
proceeding invelving allegedly coordinated expenditures.

Even assuming arquendo that 11 C.F.R. 109.1(b) is
relevant to determining whether an expenditure is subject to
b the limitations of 2 U.S.C. § 44la, the NRSC's legislative

i advocacy advertisements do not meet the standard of
" “coordination" required by that regulation. Under 11 C.F.R.
. 109.1(b}, an expenditure is "made with the coccoperation or with

the prioxr consent of, or in consultation with, or at the
request or suggestion of, a candidate or any agent or
authorized committee of the candidate" where thevre is
"arrangement, coordination, or direction by the candidate or
his or her agent prior to the publication, distribution,

w display, or broadcast of the communication." 11 C.F.R.

ol 109.1(b) (4). An expenditure may be presumed to be coordinated
X when it is " [blased on information about the candidate’'s
;i

plans, projects, or needs provided to the expending person by
: the candidate, or by the candidate's agents with a view toward
& having an expenditure made," 11 C.F.R. 109.1(b) {4) (i) {A), or
made by or through an officer or agent of the candidate’'s
committee, 11 C.F.R. 109.1(b} (4) (1) (B).

Here, there is no evidence of coordination. To the
contrary, the NRSC’s initial response emphatically denied any
such coordination. NRSC Response at 5 and 6. Further, the
Rehberg Committee’s Campaign Manager unequivocally stated in a
sworn affidavit that "the NRSC's legislative advocacy
advertisements were not coordinated with the Rehberg campaign
nor were the Rehberg advertisements coordinated with the NRSC
in any way." Affidavit of Mike Pieper, § 3. Although the
Analysis acknowledges that both the NRSC and the Rehberg
Committee denied coordinating the NRSC advertisements, the
Analysis complains of the NRSC's use of the word "executed."
See NRSC Response at 6 (the NRSC advertisements "were not
executed in consultation with the Rehberg Committee®).
According to the Analysis, "the word ‘execution’ can . . . be
read as limiting the denial only to aspects of thea production
and possibly the content of the advertisements, leaving room
for consultation on the need for such advertisements.?”
Analysis at 22. The NRSC did not intend the word "execution"
to have such a strained, limited meaning. Lest there be any
confusion, however, Mr. Pieper’s supplemental affidavit makes
clear that there was no consultation between the Rehberg
Committee and the NRSC on the "need" for the legislative
advocacy advertisements. Pieper Supp. Aff., § 5. Id. The
sole communication between the NRSC and the Rehberg Committee
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concerning the advertisements of which we are aware came after
the advertisements were broadcast when the Rehberg Committee
sought copies of the advertisements and supporting
documentation so that it could respond to press inquiries
about the accuracy of the advertisements. Id.

The Analysis’ finding of "evidentiary support for a
preliminary finding of coordination" appears to be based on
nothing more than evidence that (1) Mr. Rehberg travelled to
Washington to meet "with NRSC officials prior to, or
simultanecusly with, the broadcasts of the NRSC's Baucus
advertisements® and (2) "the [NRSC’s] silence on the nature
and content of" these visits. Analysis at 23. This
"evidence” cannot support a preliminary finding of
coordination.

&
%

=

The existence of a mere "opportunity" to exchange
information cannot be sufficient to give rise to a presumption
of coordination. Even assuming that 11 C.F.R. 102.1(b)
applies (which the NRSC disputes), for a presumption of
coordination to arise under that regulation there must be
evidence that the advertisements were "[blased on information
about the candidate’s plans, projects, or needs provided to
the expending person by the candidate, or by the candidate’s
agents with a view toward having an expenditure made." 11
C.F.R. 109.1(b) (4) (1) (A). Thus, the regulation requires not
just the opportunity for the exchange of information, but an
actual exchange of information. Branstool v. FEC, No. 92-0284
(WBB) at 10 n.5 (D.D.C. Apr. 4, 1995) {(memorandum granting
summary judgment). In this case, there is no evidence that
any such information actually was exchanged.

—

Nt

o

Courts in similar contexts also have required more
than the mere opportunity for "coordination." Indeed, courts
have required more that the mere exchange of information to
prove coordination to further an unlawful objective. Rather,
courts typically require "‘a conscious commitment to a common
scheme designed to achieve an unlawful objective.’" Mgnsanto
Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764
(1984) {guoting Edward J. Sweeney & Sons, Inc. v. Texaco, Inc,,
637 F.2d 105, 111 (3d Cir. 1980)). In light of these
decisions and the Supreme Court’s decision in Ceclorado
Republican, a presumption of coordination based on nothing
other than the mere opportunity for the exchange of
information would be unconstitutional. Accordingly, the NRSC
disputes the validity of 11 C.F.R. 109.1{b) (4) (i) (A}, even if
{contrary to fact) the Analysis had applied it properly.
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Further, the Analysis’ interpretation would produce
an unreasonable presumption of cocrdination in the case of
virtually any legislative advocacy disbursement by a national
political committee. Every Democratic and Republican Member
of Congress -- including Senator Baucus -- is a member of his
or her party’s Senatorial or Congressional Campaign Committee.
Every Democratic or Republican Member of Congress meets --
often frequently -- with other members of his or her
Senatorial or Congressional Campaign Committee. Such meetings
are, however, nothing more than "general descriptions of party
practice" and "do not refer to the advertising campaign at
issue here or to its preparation." 116 S.Ct. at 2315 ({Breyer,
J.}). Just as that Supreme Court recently rejected "general
descriptions of party practice" as a bagis for imposing a
general presumption of coordination, the mere fact of a
meeting between a candidate and his party’'s Senatorial or
Congressional Campaign Committee cannot be a sufficient basis
for a preliminary finding cf coordination.

Further, the Analysis’ interpretation is not
supported by Commission precedent. Advisory Opinion 1984-30
did not involve mere "meetings" or "opportunities." Instead,
it involved a multi-candidate committee that concededly
"cooperated, consulted, and communicated, with the candidates
and their committees on campaign strateqgy and needs with
respect to the 1984 primary elections and [the multi-candidate
political committee'’'s] in-kind contributions." Advisory
Opinion 1984-30, 1 Fed. Election Camp. Fin. Guide (CCH),
§ 5775, at 11,092. The in-kind contributions included the
"donation of time of {the committee’s] staff" and “"the
provision of political consulting services by a third party."
Id. In this case, there is no evidence that the NRSC
"cooperated, consulted, and communicated, with the candidate
[or his committee] on campaign strategy and needs." Nor is
there any evidence that the NRSC contributed staff to the
candidate’s committee or contributed political consulting
services by a third party.

Nor can the NRSC’s "silence on the nature and
content of Mr. Rehberg's contacts with the NRSC," Analysis at
23, give rise to a presumption of coordination. First of all,
the statement is not accurate. Far from being "silent” on the
issue, the NRSC stated, for example, that "The Rehberg
Committee had no prior knowledge of, and wlas] not asked to
congent to, the NRSC's own legislative advocacy program."

NRSC Response at 5. Moreover, the Analysis’
mischaracterization of the NRSC’s response would be at most
relevant to the question whether a presumption of coordination
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has been rebutted once that presumption hag arjsen. It cannot
be relevant to the question whether the presumption should
arise in the first place. Otherwise, the presumption of
coordination would arise from nothing other than the fact that
candidates -- including virtually every incumbent Member of
Congress -- meet with other members or staff of their

" Senatorial or Congressional Campaign Committees. Such an

£ automatic presumption would be invalid under Colorado

. Republican -- "An agency's simply calling an independent
- expenditure a ‘'coordinated expenditure’ cannot ({(for
constitutional purposes) make it one." 116 S.Ct. at 2319

(Breyer, J.); see also 116 S.Ct. at 2321 (Kennedy, J.
concurring in the judgment and dissenting in part) .

IV. CONCLUSION

L Because the advertisements in question do not
satisfy either prong of the Analysis’ two-pronged test, they
were not "coordinated expenditures® and did not place the NRSC
in violation of 2 U.S.C. § 441la(d). Similarly, the NRSC did
not vioclate 2 U.S.C. § 434 (b) by failing to report the
disbursements as "coordinated expenditures." Further, the
NRSC did not violate 2 U.S.C. § 441b by paying for its
legislative advocacy advertisements, in part, with non-federal
funds.

For the foregeing reasons, the NRSC respectfully
requests that the Commission find nco probable cause to believe

4/ There is alsc no evidence whatsoever that the NRSC's
legiglative advocacy advertisements were made by or through an
officer or agent of the Rehberg campaign. Indeed, the
Analysis does not make any attempt to justify its preliminary
finding of coordination based on the criteria set forth in 11
C.F.R. 109.1(b) (4) (i) (B} .
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that the NRSC violated any provision of the Federal Election
Campaign Act, and close the file in this matter.

If you have any questions about this response,
please contact Bobby R. Burchfield at (202) 662-5350.

= Sincerely,
[

B Bobby R. Burchfield
e Michael A. Dawson
L
o Craig M. Engle
’% NRSC General Counsel
g Of Counsel

IEE
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BEFORE THE FELERAL BLRECTION COMMISSION

cley of Hollywood )
gtate of Califezrnia )

in oy MUR 437§

Fred Davis, £first baing Quly sworn, depoges and
says:

1. I am Pred Davia. I am amploysnd by Btrategic
Paxception, Inc., & Hollywood, california company that
produces redic and calaviasion advertisawments for pelitical
candidates anrosa tha Tnited States. I personally have been
inveolved in the productien of hundreds of political
advertisemente for radic and televisien. Unless otherwise
epecified, I have personal knowledge of the matters set forth
in this sffidavit.

3. As a political advextisement production
company, Strategic Perxception routinely produces not Jjust the
mein text of A palitical advertisament but also the diaclaimsr
that adverxtisements &re required, as a matter of fedaral law,
Lo Qarry.

3. The disclaimey is produced with almost the sama
degree of oare and attention with which the mein text of the
advertisement 1ls produced. The production company typloally
producea the disclaimgr with caraful attention to tha volse,
tone, style, and pace of the peyson speaking the disglaimerx.
The production of tha disclaimer is important te ensure that
the words of the disclaimer are intalligible. In addition,
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the production of the disclaimey is important to ensure thac
the tone and nature of the disclajimer does not detract from
the main texc of the advertigement. The praduction of the
digsclaimer ig particularly important bacauss it is the last
componant. of the advertisement that the listener hears. A
good advartigement can bs rulnad by a poorly producad
disclaimer,

4., It has been my experience that the disclaimex
will sometimes change in the course of a campaign. when I
firar began producing political advertissments I would often
produce only one discleimer. I discovered that thic practice
was undeairablae. I¥f the committee paying for the
advertisement changed over the course of the campaign, it was

necessary to produce anothar diseclaimer. Thie waas less

efficient and more costly that producing the disclaimer ar che

same time that the main text of the advertisement was
produced. Somatimes the advartissmenc would have to be
delayved while I produced a new dlgclaimer, 2algo, the
sdvertisament would have to be delayed as 2 new tape with the
naw disclaimar was delivered to radic and television atations
in the targeted medlia markets.

5, To avold chese inefficiencigs, expensaas, and
delays, I soon learned to prepare for the poasibllity of a
change in the financing of an advertisemsnt by preparing more
than one dincléimex. Based en the nature of the raca

{Senatorial or Congreasional), I now prepare two disclaimers

8.

'8
a3

3

e
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for sach advertipemant -- one with the candidate committee’s

digclaimar and one with the appropriasts Senstorial ox
Congrassional Committes Aisclaimer. In othay wards, I now
make double disclaimered verspions of every zdvertisement I
produce for every campalgn.

6. During the 199%€ elaction cycle my company,

e
S

UE

Strategic Perception, Inc., wae ratalined by the Rehberg

Committes toc produce a number of television and radio
i advertissmants., I was the employee primarily responaibla for
o éroduuing thezse advertisements.
7. As ia my standard practica, I produced twa
oo varsions of the advertisements -- one with a Rehberg Committea

dipclaimar and one with a National Republican Senatorial

g

Committes dilsclaimer. I chose to do this to aveild

inefficiencies and delay if the financing af the

advertisaments changed. BDased on wmy experience in many

senatorial races, I knaw that if the financing of the !
advertisenent changed, the chances were that the NRSC would ba
the new financing committaa.

8. I did not prepare the NRSC diaclaimer at the
direction or suggestion of the NRSC, Wor did I infoxm the
NRSC that I wag preparing a varaion of tha Rehberyg Committoe
advartisement with the NRSC disclaimer. T did not otherwise }

consult, coordinate, or act in concert with the NRSC during
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the sonueption, design, productien, editing., timing, filnance

or broadoast cof the Rehberg advertisemants.

The above la true and corract to the bégt of my

krnowledge, information and belisf.

Frad Davia

.« Sigmad and sworn to kefore me
' this Ags,day of August, 1997

77

My commismion expires: Fwh |9 9%
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Stats of Montans

Mike Pieper, first being duly sworn, deposea and
2ays:

1. My name is Mike Pieper. During the 1836
election cyele, I waa the Campaign Manager for Montanans for
Rehberg ("the Rehberg Committee"). Unless otherwise
specified, I have personal knowledge of the facts get forth
below.

2. During the primaxy, the Rehberg Committee
retained Strategic Perception, Inc. to produce radio
advertisgements further introducing Dennie Rehberg to Montana
voters and beginning te draw contraets between Rehbexyg and his
likely Democratic opponent, Max Baucus. Fred Davie ot
Strategie Perception, Inc. had principal responsibility for
preparing the radic advertipements. The text of that
advertisement is attached as Exhibit A to this affidavit.

3. The Rehberg “ommittes made the decigion to
retain Strategic Perception, Ine. and produce the radi:
advertisement entirely on ius own initiative. without any
prompting, guidance, direction, discuasion, oOr any contact
wnateoaver with the Nationzal Republican Senatorial Committes
("the NRSCY). There were s.mply no contacta of any kind

between the Rehberg campaign and the NRSC regarding production
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betwsen the Rehberg campaign and the NREC regarding production

or any other aspect of tha Rehberg Committéd‘s advervimement.

4. I understand that some radiQ statigns in
Montana broadcast a varsion of a Rehberg Committee radio
advertigement that bere a NRSC disclaimer instead of a Rehberg
Committee disclaimer. They did ec mistakealy. The pre-
primayy Rehberg advertisement in question was in fact paid for
entirely by the Rehberg Committee. The NRSC did not pay for
thie or any other of our pre-primary radic advertising., Once
we discovered the erzor, 1 took immediste actions to correct
it. 1In particular, I directed our media buyexr toc contact the
radio stations and tell them that they were broadcasting the
wrong version of the advertiszement.

5. The first time I 2aw the NRSC advocaay adver-
tisements was when they werc broadcast over the public
airwaves. 1 had no contact whatecever with the NRSC regarding
its legislative advocacy advertipements prior to their
broadcast. Accordingly, the NRSC's advertigements ware not
made with my cooperation. I did not consent to the
advartigements -- indeed, I would not have consented to these
advartigements. Nor did I consult with the NRSC on the
preparation of the advertiszements. Further, there was
abaolutely no consultation between we ox, to My knowledge, any
member of the Rehberg Committee and the NRSC regarding any

nead for such advertisaments., I made né raguesta or
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{ suggestions to the NRSC with regpect to the legimlativa

i advocacy advertisements prior to theiyr broadcast. After the

i advertisements were broadcast, I requsatad only that the NREC
sand me copieg of the sdvertigements and the documentary back-
up for the advextisements so that I could respond to press

inguiries about the aceuracy of the advertipements.

- The above is true and correct to the bhest of my

knowledge, information and balief.

Mike Pieper

Signed and sworn to before me
this _4 *'° day of Auguat, 1997

P
e
\

- , L /
P W ! e "I_A/J/ AN
Notary Public
i

My commigsion expires: © -

Pl4328 PB4
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(Westers gultay with|garpe! bumaning bsckground throughont]

Deaunls Rebberg: “Nevember § paoms a long way awiy. That'e when we'lj elest 2 new
senkior for Mootana.

“I"m Deany Rebbarg and { want to be that Senstor.”
“T*ve lived in Montans all my lifk, My kids go o school bers.”
{"va served 5¢ your Lleutsnsnt Govemeor.”

“For the ast fiva yean
“Maro Racleot and Qenny Rebberg bave done things I'm provd of.”

afly sbout the future.”

iz convictions. And not being something different around alection

“But this cleotion is

“It's sbout baing fim
tirmae.”

“if's about gefting gevernms
affuedable again."

“I want you ta watcl the Denny Rehbetg campaign and how it"s copducted.™

at off aur backs. And it's sbout making gavernment

““No misicading ads] No hintlng belaw e belt.™

47 want you to uadaysiand bow differsat Deany Rehberg apd Max Sausua reslly are.” -
*1 want vou (o know bow Mesiena snd Amarica cag ouce agaia ba”

Announcer: "Pgid f4r by Moctanss for Rebberg.”
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BEFORE THE FEDERAL ELECTION COMMISSION

City of Alexandria }
) In re: MUR 4378
)

Commonwealth of Virginia

SUPPLEMENTAL AFFIDAVIT OF DWIGHT STERLING

Dwight Sterling, first being duly sworn, deposes and
says:

1. My name is Dwight Sterling. T am President of
Multi Media Services Corporation, which is a creative
consulting and media buying firm that has served many
pelitical committees across the country, including the
National Republican Senatorial Committee ("the NRSC"). Unless
otherwise specified, I have personal knowledge of the facts
set forth in this affidavit.

2. During the 1996 election cycle, I was retained
by the NRSC to provide creative consulting and media buying
services to the NRSC. These included media buying for the
NRSC’'s legislative advocacy advertisements in Montana.

3. One of the television stations with which I
placed the NRSC’s legislative advocacy advertisements was KRTV
in Great Falls, Montana. As 1 later learned, KRTV prepared a
"controversial advertising campaign report" regarding one of
these advertisements. This report was not submitted by wme or
the NRSC to KRTV. Rather, the report was prepared entirely by
KRTV staff. 1In fact, I believe the report was prepared by the

President and General Manager of KRTV, William L. Preston.
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KRTV prepared the report with absclutely no guidance or
direction from me or, to my knowledge, anyone ¥om the NRSC.
4. The original report described the
advertisements as "televiegion ads for: The defeat of Senator
| Max Baucus on his re-election campaign for 199%6." (A copy of
r the original report is attached as Exhibit A to this
i? Affidavit.) As soon as I became aware that the station
i. manager had incorrectly described the purpose of the

advertisement, I contacted him and called his attention to the

report. Mr. Preston acknowledged that the report was

erroneous by cancelling the report and replacing it with a

revigsed report. See Fax cover sheet from Bill Preston to

Dwight Sterling, May 24, 1996 (attached as Exhibit B). This

revised report accurately described the purpose of the

[ advertisement: "The passage of the G.0.P. Balanced Budget
| .
| Proposal. Asks viewers to call Senator Baucus and support the

measure." (Attached as Exhibit C.)

The above ig true and correct toc the best of my

knowledge, information and belief.




